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insurance. An amount equal to the insurance paid was turned over to the 
insurers but they insisted that the entire anjount recovered belonged to them 
and petitioned the court to award them the balance. Held, that they were 
entitled only to so much as they had paid to insured, the balance belonging 
to the latter. The Livingstone (19x14), C. C. A., 2d Circ, 130 Fed. Rep. 746. 
This decision by the Circuit Court of Appeals reverses the holding of the 
District Court in the same case, 122 Fed. Rep. 278. While at first blush it 
may seem most equitable, it is certainly not in accord with the weight of 
authority. The decision is based on the propositions that the rights of the 
insurer to recovery are only such as he derives by subrogation to the rights 
of the insured; that the doctrine of subrogation springs from equity; and 
that it would be clearly inequitable to allow the insurer to recover more than 
his loss while insured recovered less than his. Some stress also seems to 
be laid on the fact that the petitioner sought to hinder rather than to assist 
in the prosecution of the libel. In North of England Ass'n v. Armstrong, L. 
R. 5 Q. B. 244, decided in 1870, a leading case and parallel to the one in 
point, where there had been a total loss and abandonment under a valued 
policy, it was held that the entire damages recovered belonged to the under- 
writers. This case seems to have been generally followed, the ground taken 
being that the value named in the policy is an absolute estoppel as between 
insurer and insured. P. and S. S. S. Co. v. Phoenix Ins. Co., 89 N. Y. 559. 
The position taken in the principal decision is hardly supported even by the 
cases cited in its behalf. For the most part they are cases either where the 
loss was only partial, or there was no abandonment {The St. lohns, 101 Fed. 
469) or the policy was not a valued one. See Am. & Eng. Enc. op Law, (2nd 
Ed.) II, 367, note; Vance on Insurance 561; Comegys v. Vasse, 1 Pet. 193; 
Globe Ins. Co. v. Shirlock, 25 Ohio St. 50; Mason v. Marine Ins. Co., no 
Fed. Rep. 452. 

Master and Servant — Knowledge of Danger — Assumption op Risk. — 
Plaintiff had been a brakeman for ten years and at the time of the accident 
was head brakeman in the employ of defendant. While thus employed he 
was ordered by a conductor to mount a moving car and apply the brakes. 
In attempting to carry out this command he was thrown under the wheels 
and injured. He brings this action for damages. Held, employer not liable. 
Weed v. Chicago, St. P., M. & O. Ry. (1904), — Neb. —, 99 N. W. Rep. 827. 

The case was decided mainly on the ground that plaintiff, being a skilled 
laborer, had assumed all the risks of his employment. Plaintiff contended 
that any method of mounting a moving car involved danger; that defendant 
knew it to be dangerous when the order was given and that it should be 
held responsible for the resulting injuries. The doctrine was again announced, 
however, that the employer is not an insurer. He is not responsible for 
injuries sustained by an employee in doing dangerous work unless he negli- 
gently provides defective tools or appliances or fails to instruct his employee 
as to the danger involved. It is well established that the employer is not 
bound to instruct his servant in those things which the servant may take 
knowledge of by observation and experience. This applies not only to ordi- 
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nary risks but also to such special clangers as it may reasonably be supposed 
he was familiar with. If a servant chooses to enter into an employment 
involving clanger he assumes the risk even though the master might have 
avoided the danger. This being true of an unskilled laborer, the rule is even 
more strictly enforced against a skilled laborer. Foley v. lersey City Electric 
Light Co., 54 N. J. Law 411, 24 Atl. Rep. 487; Chandler v. Coast City Electric 
Railway Co., 61 N. J. Law 380; 39 Atl. Rep. 674; Johnson v. Devoe Snuff Co., 
62 N. J. Law 417, 41 Atl. Rep. 936; McDonald v. Standard Oil Co., 69 N. J. 
Law 445, 55 Atl. Rep. 289 ; Coyle v. GrifUng Iron Co., 63 N. J. Law 609, 44 Atl. 
Rep. 665, 47 L. R. A. 147. See also Beal v. Bryant, 58 Atl. Rep. 428 ; Dill v. 
Mormon, 71 N. E. Rep. 669. 

Partnership — Suit Against Partnership in Firm Name. — The statutes 
of New Mexico provide that a partnership may sue and be sued in the firm 
name and that service on one member is service on the firm. In an action 
against a firm the caption read "A versus G., H. & K., partners under the firm 
name of 'G. & Co.' " Service had been made on one of the partners. Held, 
an action against the individuals and not against the partnership. Good v. 
Red River Valley Co. (1904), — N. M. — , 78 Pac. Rep. 46. 

At common law a partnership had no standing as a legal entity aside from 
its individual members. Many of the states, however, have passed statutes 
permitting the partnership to sue and be sued in its firm name. The New 
Mexico law is patterned after a similar section in the Iowa Code and is 
typical of the legislation on this point. It would seem that inasmuch as the 
statutes are a relaxation of the old law, a liberal interpretation should over- 
look so technical a point — especially when the intent is so clearly expressed 
as in the case under discussion. While the courts show a tendency to modify 
the common law rule, yet the weight of authority is that a suit against a 
partnership must be so designated, and that words such as those mentioned 
are mere descriptio personae. Ladiga Saw Mill Co. v. Smith, 78 Ala. 108; 
Davidson v. Knox, 67 Cal. 143. There are some cases to the contrary. In 
Morrissey v. Schindler, 18 Neb. 672, the facts were precisely the same as in 
the case under discussion but the court held that it was an action against the 
firm and that the form of expression there used was preferable to the use of 
the firm name alone. This holding has since been modified. Winters v. 
Means, 50 Neb. 209; Wigton v. Smith, 57 Neb. 299, 77 N. W. Rep. 772; Bas- 
tion v. Adams, 97 N. W. Rep. 231. As to the manner of designating plain- 
tiffs in a partnership action see McCord v. Seale, 56 Cal. 262 ; Sweet v. Ervin, 
54 Iowa 101 ; Putnam v. Wheeler, 65 Tex. 522; Moses v. Hatfield, 3 S. E. Rep. 
538; Wise v. Williams, 72 Cal. 544. 

Resulting Trust — Intention. — The plaintiff, relying on a written agree- 
ment with his wife, whereby it was provided that all their possessions, 
whether owned jointly or in severalty, should at the death of either become 
the property of the survivor, purchased land which he caused to be deeded 
to his wife and spent further sums in the payment of taxes and making 
improvements thereon, and also in improving other lands owned by the wife. 
Upon the contract being adjudged invalid under the law of Kentucky, Held, 



